UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

St ephen Smith
v, E No. 3:98cv324(JBA)

Captain Miccino et al.

Ruling on Mbtion to Reopen [Doc. #35]

This case was closed when the plaintiff failed to respond to
a notion for judgnment on the pleadings. For the reasons set out

bel ow, the notion to reopen this case is granted.

Backgr ound

Steven Smth, an inmate in the Connecticut correctional
system filed this lawsuit in February 1998, asserting several
cl ai ns agai nst correctional officers and officials of the
Departnent of Corrections. Wile Smth makes nunerous assertions
regardi ng the disciplinary process in the Departnent of
Corrections, the gist of his conplaints appears to relate to
def endants’ all eged practice of housing himw th violent innmates,
sonetinmes in retaliation for his conplaints and other tines out
of convenience to the DOC. Specifically, Smth, who is Caucasi an
and who believes he is perceived to be gay, alleges that he is
repeatedly housed with raci st and honophobi ¢ i nmates, and t hat

defendants consistently refuse his requests for a cell change.



E.q., Conpl. Page 2, f 7; Conpl. Page 3.

Def endants filed a notion for judgnment on the pleadi ngs
[ Doc. #13] on May 18, 1999, asserting that: (1) clainms for noney
damages agai nst defendants in their official capacities are
barred by sovereign imunity; (2) defendants are protected by the
doctrine of qualified immunity; (3) the allegations in the
conplaint fail to state a cause of action; (4) certain of

plaintiff’s clains relief are precluded by Edwards v. Bali sok,

520 U. S. 641 (1997), collateral estoppel and res judicata; and
(5) plaintiff’s clains against certain supervisory DOC officials,
such as Conmm ssioner Arnstrong, failed to allege the requisite
personal involvenent in the alleged deprivations at issue.

In response to defendants’ notion, Smth filed a "Menorandum
in Support of Plaintiff’s Mdtion to Deny Summary Judgnent / And
Motion to Deny Summary Judgnent” [Doc. #19], in which he |isted

two cases, U.S. v. Lara and Jensen v. Cark (no citations were

provi ded),? and argued, inter alia, that "[a]lthough the

1ISmth’s conpl ai nt does not have nunbered pages, and
par agr aph nunbers are re-used in different sections.

2Smith is apparently referring to United States v. Lara, 905
F.2d 599 (2d Cir. 1989) (affirmng district court’s dowward
sentenci ng departure based on defendant’s "particul ar
vul nerability [to prison assaults] due to his imuature
appear ance, sexual orientation and fragility.") and either Jensen
v. Carke, 73 F.3d 808 (8th Cr. 1996) (remanding Eighth
Amendnent claimfor district court to consider whether appellant
prison officials were subjectively aware of the substantial risk
of harmin the formof violence at the hands other inmates caused
by prison officials’ double celling policy) or Jensen v. O arke,
94 F. 3d 1191 (8th Cr. 1996) (affirmng, on return fromrenmand,
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plaintiff has no choice of cellmate, the state does have an
obligation to make cell assignnments that consider an inmate[’ s]
risk factors or is it o.k. to place a predatory inmate in with a
vul nerabl e one to be repeatedly raped?" [Doc. #19] at 2 (enphasis
inoriginal). Plaintiff further argued:

The plaintiff asserts that he nade conplaints at Osborn
Cl when he heard a white officer threaten a bl ack

inmate. In retaliation for those conplaints | received
several violent, racists blacks — all hateful towards
gays. | made it known to prison officials but | was
told "No noves of convenience." Apparently prison
officials believe that gays need to be double celled

wi th the nost honophobic i nmates available. | ask the

Court to review [Lara]. M tinme is significantly
har der because 90% of the i nmates DO NOT WANT a
homosexual that’'s known in their cell.

* * %

If X says if you put a white guy in nmy cell — 1 wll
kill him- 1 would hope the Court agrees, that if
officials still put Xinwith a white inmate — that
constitutes deliberate indifference. | assert the
inmates | was double celled with all had long histories
of being violent racists. | assert | was double celled
with themout of retaliation for the conplaints.

Id. at 3-4 (enphasis in original).

Before a ruling was issued on defendants’ notion, the case
was reported settled, see Notice to Counsel [Doc. #23], and the
Court denied the pending notion as noot. [Doc. #25]. After

judgnment of dism ssal entered [Doc. #26], Smith noved to re-open

district court’s determnation that the manner in which prison

officials’ double celling practice was carried out violated the
Ei ght h Arendnent by exposing prisoners to a substantial risk of
harm t hat was avoi dabl e by consi dering whether incom ng innates
woul d be conpatible with their cellmtes.).
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[ Doc. #27], because the reported settlenent was never
consummat ed. The Court granted Smth's notion, see [Doc. #28],
but Smth apparently never received notice of this ruling or of
any proceedi ngs subsequent to that order, as a result of his
transfer to an out-of-state prison. Smth states as nmuch in his
current notion to reopen, and the defendants’ opposition to the
notion to re-open shows that Smth was transferred out of
Connecticut on March 30, 2000, returned briefly in late 2000, and
was again transferred out of Connecticut until My 8, 2001.

After the case was re-opened, defendants again noved for
j udgnent on the pleadings [Doc. #30], advanci ng argunents
identical to those raised in their previous notion. Defendants’
second 12(c) notion was filed May 16, 2000, and on June 21, 2000,
as a matter of routine, the Court issued an "Order of Notice to
Pro Se Litigant" [Doc. #32] advising Smth that if he failed to
respond to the notion, it would be granted. [d. at 1
("Accordingly, if M. Smth fails to file any opposition within
twenty (20) days of the date of this notice, or by July 11, 2000,
the defendants’ notion shall be granted."”) (enphasis del eted;
citation omtted). No opposition was filed, and the Court
granted the notion based solely on Smth's failure to respond.
See Ruling on Motion to Dismss [Doc. #33]. Judgnent entered on

August 17, 2000. See Judgnent [Doc. #34].3

3The Judgnent (signed by a Deputy Cerk) recites: "This
cause cane on for consideration of the defendants’ notion for
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Approxi mately one year later, Smth filed a "Mdtion to Re-
Open" [Doc. #35].% In this notion, he refers to the unrealized
Cct ober 1999 settlenent and his subsequent notion to reopen, but
to no proceedings after that point. Smth wites:

On or about 10-21-99 a tel ephonic settlenent was

reached. 1In good faith plaintiff filed a notion to
dism ss due to the settlenent. Several nonths |ater

judgnment on the pleadings . . . [T]he Court considered the notion
and all of the related papers and by ruling, the Court granted
the notion for judgnent on the pleadings after notice to the
plaintiff and absent objection . . . . " [Doc. #34]. However, as
clear fromthe text of the actual ruling [Doc. #33], the Court
failed to consider the substance of defendants’ notion as

requi red by Maggette v. Dalsheim 709 F.2d 800, 802 (2d G r

1983), and instead relied only on Smith's failure to respond, see
[ Doc. #33] ("On May 16, 2000, the defendants filed a notion for

j udgnment on the pleadings. On June 21, 2000, the court issued an
order directing the plaintiff to respond to the notion within
twenty days of the date of the order, and informng himthat the
nmotion would be granted if he did not so respond. To date, the
plaintiff has not filed a response to the defendants’ notion for
judgnent on the pleadings. Accordingly, the defendants’ notion .
. . 1s CRANTED after notice to the plaintiff and absent
objection.") (enphasis added).

“As Smith is in custody, any papers he subnits are deened
filed as of the date he presents themto prison officials for
mailing. See Dory v. Ryan, 999 F.2d 679, 681-682 (2d Cr. 1993).
Smth dated the notion August 27, 2001 and dated an acconpanyi ng
"Settlement Proposal" August 28, 2001. The notion is file-
stanped as received in the Cerk’s office on Septenber 7, 2001.
While the normal practice in this District is to retain the
post mar k- beari ng envel ope in which the notion arrived, no such
envel ope is attached to this pleading. Further conpounding the
anbiguity as to the actual date Smth "filed" the notion under
Dory is the fact that on the "Certificate of Service" attached to
the notion, Smth wites that the notion has been mailed to
Assi stant Attorney Ceneral M chael Lanoue and then notes:
"However Court should note Asst. Atty. Gen. Victoria [sic:
Antoria] Howard was handling all plaintiffs actions. This Court
returned ny certificate when |I |isted Howard instead of Lanone
[sic: Lanoue]." Thus, Smth clains these papers were returned at
| east once before docketing.




Asst. Atty. Gen. Victoria Howard sent a letter reneging
on the deal. Plaintiff filed to reopen on 5-3-00.
However, plaintiff was transferred into federal custody
and held 6 nos. at MC. C. in Manhattan. Plaintiff
received no mail for the court regarding this action.
Upon return to CT DOC plaintiff was again transferred
out of state to Mass. Again no mail was received.
Plaintiff returned in May 2001 but has been in R H U
and Northern for several nonths.

The plaintiff acted in good faith, accepting the
settlenment offer nmade. The defendants reneged. Such
tactics shoul d be penali zed.

Therefore the plaintiff requests the Honorable Court to
order this action be reopened.

[ Doc. #35].

1. Analysis

Smth's notion to reopen was made after a final judgnent was
entered in the case, and is thus governed by Fed. R Cv. P.
60(b), which provides in pertinent part:

On notion and upon such terns as are just, the court
may relieve a party . . . froma final judgnent

for the follow ng reasons: (1) m stake, inadvertence,
surprise, or excusable neglect; (2) newy discovered
evidence . . . ; (3) fraud[,] m srepresentation, or

ot her m sconduct of an adverse party; (4) the judgnent
is void; (5) the judgnent has been satisfied, rel eased,
or discharged . . . or (6) any other reason justifying
relief fromthe operation of the judgnent. The notion
shall be made within a reasonable tine, and for reasons
(1), (2), and (3) not nore than one year after the

j udgnent, order, or proceeding was entered or taken.

"A notion under Rule 60(b) . . . is addressed to the sound
di scretion of the court that entered the judgnent, and a
determ nation of such a notion wll not be disturbed upon appeal
unl ess there has been a clear abuse of the judicial power."
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Parker v. Broadcast Miusic, Inc., 289 F.2d 313 (2d Gr. 1961);

accord Altman v. Connally, 456 F.2d 1114, 1116 (2d Cr. 1972).

Wiile "the determnation is at bottom an equitable one, taking
account of all relevant circunstances surrounding the party’s

omssion," Carcello v. TJX Cos., Inc., 192 F.R D. 61 (D. Conn.

2000) (internal quotations omtted), the discretion of the Court

is not limtless. See Canfield v. Van Atta Buick/GVMC Truck, 127

F.3d 248, 251 (2d Cir. 1997) (a party claimng excusabl e negl ect
for failure to read and obey an unanbiguous rule will ordinarily

| ose); Geater Baton Rouge Golf Assoc. v. Recreation & Park Com,

507 F.2d 227, 229 (5th Gr. 1975) (district court abused its
di scretion when it denied Rule 60(b) notion when case had been
di sm ssed for counsel’s 28 mnute tardiness for start of

heari ng) .

The Court concludes that while Smth is foreclosed from
seeking relief on the grounds of m stake, inadvertence, surprise,
excusabl e neglect, or any m sconduct of the state in the
settl enment proceedings given that nore than one year el apsed
bet ween the entry of judgnent and Smith’s notion to reopen,® the
residual provision of Fed. R Cv. P. 60(b)(6) ("any other reason

justifying relief fromthe operation of the judgnment") is

°See Fed. R Civ. P. 60(b) ("[F]or reasons (1), (2), and
(3), [the notion shall be made] not nore than one year after the
j udgnent, order, or proceeding was entered or taken."). Wile
the date of filing is unclear, see supra note 5, the fact that
Smth dated his notion August 27, 2001 appears to indicate that
it was not filed wthin one year of the date of judgnent.
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appropriately invoked in this case. "This catch-all clause in
Rul e 60 gives the district court a ‘grand reservoir [of]
equitable power to do justice in a particular case.’" Radack v.

Nor wegi an Anerica Line Agency, Inc., 318 F.2d 538, 542 (2d Cr

1963) (quoting 7 Moore, Federal Practice (1950 ed.) at 308 and

citing Pierre v. Bernuth, Lenbcke Co., 20 F.R D. 116, 117

(S.D.N. Y. 1956)); accord Klapprott v. United States, 335 U. S

601, 614-615 (1949) (plurality opinion) ("In sinple English, the
| anguage of the ‘other reason’ clause, for all reasons except the
five particularly specified, vests power in courts adequate to
enabl e themto vacate judgnents whenever such action is

appropriate to acconplish justice."); Mtter of Energency Beacon

Corp., 666 F.2d 754, 760 (2d Cr. 1981) (court’s discretion "is
especi ally broad under subdivision (6), because relief under it
is to be granted when appropriate to acconplish justice")
(citations and quotations omtted).

The Court concludes that the circunstances of this case are
such that an exercise of the Court’s power under Rule 60(b)(6) is
war r ant ed, because the Court incorrectly granted the notion for
j udgnment on the pleadings wthout assessing the sufficiency of
def endants’ notion; defendants’ notion was |largely without nerit;
and Smth, by virtue of his prison transfers, was never notified
of any proceedi ngs subsequent to the Court’s dism ssal of the
case as settled and therefore had no opportunity to respond or

t ake an appeal .



First, the Court granted defendants’ notion for judgnment on
t he pl eadi ngs w thout assessing the |legal sufficiency of the
conplaint. "Were . . . the pleadings are thensel ves sufficient
to withstand dismssal, a failure to respond to a 12(c) notion
cannot constitute a ‘default’ justifying dismssal of the

conplaint.” Maggette v. Dalsheim 709 F.2d 800, 802 (2d G r

1983); cf. MCall v. Pataki, 232 F.3d 321, 322-323 (2d Cr. 2000)

(error to dismss conplaint solely for failure to file opposition
to motion to dismss under Fed. R Gv. P. 12(b)(6) w thout
assessing the legal sufficiency of the conplaint); Anaker v.
Foley, 274 F.3d 677 (2d Cr. 2001) ("[E]ven when a nonnovi ng
party chooses the perilous path of failing to submt a response
to a summary judgnent notion, the district court may not grant
the notion without first exam ning the noving party’ s subm ssion
to determine if it has net its burden of denonstrating that no
material issue of fact remains for trial.").

Further, the majority of grounds for defendants’ notion for
judgnent on the pleadings lack nerit. Smth's primary chall enge
is to the alleged negligent or retaliatory double celling with
aggressive inmates, which is not a claimthat double celling is
per se unlawful. Facts consistent with a |iberal reading of
Smth's allegations have been found by other courts to state a

cl ai mupon which plaintiffs are entitled to offer further proof.?®

" The issue is not whether a plaintiff will ultimtely
prevail but whether the claimant is entitled to offer evidence to
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See Jensen v. Clarke, 94 F.3d 1191 (8th Cr. 1996) (supra note

2); Nam v. Fauver, 82 F.3d 63 (3rd Gr. 1996) (double celling

can anount to Eighth Amendnent violation if conbined with other
adverse conditions such as allegations that plaintiffs were
subj ect to sexual assaults and that defendant prison officers
were deliberately indifferent to potential for this type of

harm; cf. also Bolton v. Goord, 992 F. Supp. 604 (S.D.N Y. 1998)

(plaintiffs failed to establish a Ei ghth Anendnment viol ation
when, at trial, it was established that there were only
"isolated, de mnims incidents" of violence, and plaintiffs
failed to establish that they were "living in risk of future
physi cal harm arising fromviol ence anong doubl e-cel | ed

i nmat es"); Madyun v. Thonpson, 657 F.2d 868, 875 (7th Cr

1981)7. Plaintiff’s double celling allegations are sufficient to

state a claimand defendants’ claimof qualified immunity

necessarily can only be considered on a devel oped factual record.
Al |l of defendants’ grounds for dismssing Smth’s chall enges

to the DOC disciplinary system go beyond the pleadings. Wether

support the clains. Indeed it may appear on the face of the
pl eadi ngs that a recovery is very renote and unlikely but that is
not the test." Scheuer v. Rhodes, 416 U. S. 232, 236 (1974).

™It has |long been established that prisoners have rights

under the Eighth Anendnent to receive reasonable protection from
harminflicted by other inmates. While isolated acts of viol ence
do not constitute cruel and unusual punishnment, the conplaint in
the instant case, construed liberally, alleges that such attacks
are frequent and are caused by the overpopul ati on and
understaffing of the prison. This is sufficient to state a claim
upon which relief may be granted." (citations omtted)
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Smth "was given due process which neets the standards of Wl ff]

v. McDonnell, 418 U S. 539 (1974)]," Mem Supp. [Doc. #31] at 5,

requi res a factual basis, not sinply defendants’ declaration that
Smth "was given notice prior to the hearing, he was afforded the
opportunity to have a staff advocate, he was given the
opportunity to present w tness statenents, he was given the
opportunity to appear in person and offer testinmony in his
defense,” id. at 5-6, particularly since Smth’s conpl ai nt
all eges that his advocates were biased. Additionally, defendants
reference a state habeas which they claimprecludes Smth's
claim but attach no copies of any rulings, transcripts or
judgnments for the Court’s consideration.?

Def endants’ only meritorious claimis that Smith's express
request for restoration of good tine credits in this § 1983

action is barred by Edwards v. Balisok, 520 U.S. 641 (1997),

whi ch requires that any challenge to the I ength of confinenent
(by, for exanple, a request for restoration of good tinme credits)
be advanced in a habeas petition. However, inasmuch as Smth’s
chal | enges to the disciplinary procedures request prospective

injunctive relief and challenge the conditions (rather than the

8Whi | e defendants reference Smith's Status Report [Doc. #11]
and his Supplenent to Status Report [Doc. #15] (both of which
make reference to a proceeding in the Connecticut state courts),
t hese docunents are not "pleadings"” in the case. See Fed. R
Cv. P. 7(a) (pleadings include only "a conplaint and an answer;
a reply to a countercl ai mdenom nated as such; an answer to a
cross-claim a third-party conplaint[]; and a third party
answer[]").
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| ength) of his confinenment, such allegations are not foreclosed

by Edwards. See id. at 648-649 ("Ordinarily, a prayer for

prospective injunctive relief wll not ‘necessarily inply’ the
invalidity of a previous |loss of good-tine credits, and so may
properly be brought under § 1983.").°

Def endants al so argued in their 12(c) notion that noney
damages may not be recovered agai nst any defendant in his
official capacity and that certain defendants |ack the requisite
personal involvenent sufficient to support noney danmages in their
i ndi vi dual capacities. However, Smth’s conplaint, which seeks
both injunctive and nonetary relief, makes no distinction between
t he defendants’ individual and official capacities. Moreover,
personal involvenent is not a prerequisite to injunctive relief,
and such relief may be had against officers in their official
capacity; thus, no defendant is entitled to conplete di sm ssal
fromthis case under defendants’ argunents. Rather than draw
distinctions that are not present in Smth's conplaint and
dismss individuals in their individual capacity but not their
official capacity and vice versa, the Court wll construe Smth’s
conpl aint as seeking only injunctive relief against defendants
who are being sued in their official capacities and/or who have

i nsufficient personal involvenent to be |liable for noney damages.

‘Wi |l e Edwards i ndicates that standing may be an issue in
such a claim id., defendants have not raised Smth's standing to
seek this prospective injunctive relief.
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Lastly, Smth’ s unawareness of any procedural devel opnents
in the case after he filed his first notion to reopen is a factor

favoring reopening. Cf., e.qg., Blois v. Friday, 612 F.2d 938

(5th Cr. 1980). The parties agree that Smith was transferred
out of state for significant periods of tinme starting March 30,
2000. Smth's notion to reopen was granted April 19, 2000, [Doc.
#28], and the text of Smth' s second notion to reopen shows a

m sunder st andi ng of the procedural posture of this case that is
best expl ai ned by non-recei pt of any papers subsequent to Doc.
#27. The Court credits Smth's uncontradicted claimthat as a
result of multiple prison transfers, he never received any

i ndication of the status of this case, including the ruling
granting reopeni ng when settlenent failed, defendants’ second
nmotion for judgnment, the Court’s Notice to Pro Se Litigant, and
t he second entry of judgnent. Smith had pronptly submitted his

objection to defendants’ first nearly-identical notion, and there

\What ever duty a party nmay have to actively nonitor the
docket to ensure that a ruling has not been issued on a pending
notion, see, e.qg., US ex rel. MAllan v. Gty of New York, 248
F.3d 48, 53 (2d Gr. 2001), nust surely be nodified to reflect
t he uni que circunstances of pro se prisoners, whose receipt of
information is at the conplete control of the state. See Houston
v. Lack, 487 U S. 266, 270-271 (1988) (describing unique
procedural hurdles faced by pro se prisoners, including
difficulty nonitoring docket for receipt of notice of appeal);
cf. also id. at 271-272 ("Unskilled in |law, unaided by counsel
and unable to | eave the prison, [a prisoner’s] control over the
processing of his notice necessarily ceases as soon as he hands
it over to the only public officials to whom he has access — the
prison authorities — and the only information he will |ikely have
is the date he delivered the notice to those prison authorities
and the date ultimtely stanped on his notice.").
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is no basis for concluding that this tinme, particularly in the
face of the Court’s notice to him that he refrained from
subm tting his objection the second tine.

Def endants support their assertion that "clear prejudice
woul d result to the defendants if this matter is reopened” only
by the truismthat "[menories of witnesses have dimed and this
matter has grown stale.” [Doc. #38] at 4. \While one year passed
bet ween judgnment and Smth’s notion to reopen, the vagaries of
litigation often entail |onger delays in the resolution of cases
and absent any particul ari zed showi ng of |ost w tnesses or
unusual | y di mred nenories, this period is not of itself so
| engthy a period of time to presunme prejudice. The fact that
this is Smth's second notion to reopen is of no inport, given
that plaintiff’'s first notion to reopen was successful and the
conbi nati on of factors descri bed above necessitated the second.

Lastly, defendants claimthat Smth’s notion was not nmade
within a "reasonable tinme" as required by Fed. R Cv. P. 60(b),
i nasmuch as there was a period of time in both 2000 and 2001 in
which Smth was in Connecticut facilities and coul d have sought

to reopen judgnent.!' Determ nation of whether a Rule 60(b)(6)

Hpef endants al so appear to claimthat there is a bl anket
one year limtation for the filing of any notion under Fed. R
Cv. P. 60(b), which cannot be extended. See [Doc. #38] at 4
("It is respectfully submtted that a district court cannot
extend the one year outside the [sic] time |limt of Fed. R Cv.
P. 60(b) under any circunstances.") However, as set out above,
the one year tine limt contained in Rule 60 does not apply to
noti ons made under subsection six of that Rule, which are subject
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nmotion is tinely requires scrutiny of "the particul ar
ci rcunst ances of the case, and balanc[ing of] the interest in

finality with the reasons for delay.” PRC Harris, Inc. v. Boeing

Co., 700 F.2d 894, 897 (2d Cir. 1983) (citing Anbco Overseas G|

Co. v. Conpagni e Nationale Al gerienne De Navigation, 605 F.2d 648

(2d Cr. 1979) and Ashford v. Steuart, 657 F.2d 1053 (9th Cr

1981) (per curiam). In light of the unusual circunstances
detail ed above of judicial error conbined with lack of notice to
an involuntarily peripatetic pro se prisoner, the Court concl udes
that the interest in finality is outweighed by the interests of
justice in a nerits determnation of clains, and that Smth’s

notion to reopen was made within a reasonable tine.

I11. Conclusion

In conclusion, the Court determines that the factors
outlined above, considered as a whol e, *> cannot be characterized
as any of the enunerated factors of Fed. R Cv. P. 60(b)(1)-(5),

see Warren v. Garvin, 219 F.3d 111, 114 (2d GCr. 2000), and

only to the limtation that they nust be made in a reasonable
time. PRC Harris, Inc. v. Boeing Co., 700 F.2d 894, 897 (2d Gr.
1983).

2Al t hough | egal error alone may be insufficient because a
nmoti on under Rule 60(b) is not a substitute for an appeal,
Mat arese v. LeFevre, 801 F.2d 98, 107 (2d G r. 1986), the
ci rcunst ances presented here, considered together, are found to
be sufficient.
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together are of such a kind and degree as to justify the
i nvocation of the Court’s residual power under Rule 60(b)(6) to
set aside the judgnent and allow Smth's clains to proceed.

Thus, plaintiff’s Motion to Reopen [Doc. #35] is GRANTED
judgment is SET ASIDE;, the Court’s Ruling [Doc. #33] granting
defendants’ notion for judgnent on the pleadings is VACATED, and
defendants’ notion for judgnent on the pleadings [Doc. #30] is
CGRANTED as to Smth's claimfor restoration of good tinme credits

and DENIED in all other respects.

I T 1S SO ORDERED

/s/

Janet Bond Arterton, U. S.D.J.

Dat ed at New Haven, Connecticut this __ day of Septenber, 2002.
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